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Deal ing 
Wi th 
Car r ie rs 
Under 
Medicare’s 
More 
Watchful  Eye

●
More than 44 million Americans receive Medicare coverage. As that 
number continues to grow, there is a distinct possibility that your next 
client will be a Medicare benefi ciary. Medicare’s rules and regulations 

have a tremendous impact on resolving your client’s case and Medicare benefi ciaries’ 
cases that will likely follow.

Medicare laws set forth requirements that implicate almost every entity involved 
in a Medicare benefi ciary’s liability case. Some of these entities—especially insur-
ance carriers—have begun invoking many of Medicare’s long-standing regulations 
and newer reporting requirements as a way to interject themselves into the reso-
lution process. Attorneys handling liability cases must have a basic understanding 
of Medicare’s processes and requirements—which have been labeled a “model of 
un-clarity ”1—and anticipate potential hurdles in resolving issues. 

With Medicare tracking settlements more closely, insurance 
carriers worried about potential exposure want to check 
your work. With online and offl ine options, it’s important 
to understand the process and anticipate the potential 
challenges of handling a case for a Medicare benefi ciary.
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TA K E AWAY S

 Medicare 
 Recovery Claims
 Process

 Offl ine
● Provide initial 

notifi cation to CMS 
● Review the Rights 

and Responsibilities letter 
from CMS for requested 
information 

●  You will receive a 
conditional payment 
letter within 65 days 

● Once a settlement, 
judgment, or award 
is fi nal, send the 
settlement information 
to CMS 

● CMS will send a 
fi nal demand

● You have 60 days 
to pay the amount 
or appeal before 
interest accrues

 Online
● Report a claim at 

https://www.cob.cms.
hhs.gov/MSPRP

● CMS will post conditional 
payment information 
within 65 days

● Notify CMS that 
settlement or award 
is expected to occur 
within 120 days and 
request fi nal conditional 
payment information

●  CMS will post a 
fi nal conditional 
payment amount 

● Lodge disputes through 
the portal, which are 
resolved within 11 
business days

● Within three days of the 
settlement or award, 
download a conditional 
payment summary 
form that constitutes 
the fi nal conditional 
payment amount

● Within 30 days of the 
settlement or award, 
submit settlement 
documents, and CMS 
will issue a fi nal demand
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Medicare Processing 1.0 and 2.0
The Medicare Secondary Payer Act 
(MSP)2 makes Medicare a “secondary 
payer” in liability cases, but in practice, 
Medicare often makes initial medical 
payments on behalf of an injured ben-
efi ciary. However, when an automobile, 
general liability, or no-fault insurance 
provider later makes or “can reasonably 
be expected to” make a payment under 
the policy, these carriers become the 
primary payers. Medicare’s payments 
become conditional, and Medicare pos-
sesses a “recovery claim” to recoup these 
conditional payments.3

These recovery claims are handled 
by the Centers for Medicare and Med-
icaid Services (CMS) through the Ben-
efi ts Coordination & Recovery Center 
(BCRC). The process of dealing with 
CMS is becoming increasingly compli-
cated because it is in the midst of an elec-
tronic overhaul, courtesy of the Medicare 
IVIG Access and Strengthening Medi-
care and Repaying Taxpayers (SMART) 
Act of 2012.4 The SMART Act requires 
Medicare to create an electronic portal 
to allow benefi ciaries and their attorneys 
to manage Medicare liability claims and 
to obtain up-to-date payment informa-
tion in advance of settlement.5 Although 
full compliance will not be in place until 
Jan. 1, 2016, CMS created an online por-
tal in 2012 and recently enacted regula-
tions for electronic claims processing.6

Despite the online option, CMS has not 
indicated that it intends to eliminate mail 
and telephone claims handling.

Whichever approach you prefer, your 
fi rst task is to determine whether your 
client is a Medicare beneficiary or is 
likely to become one in the near future. 
At the fi rst interview, fi nd out whether 
your client is in his or her early sixties 
or currently receives Social Security Dis-
ability. There is no such thing as starting 
too early when dealing with CMS. It is 
important to talk to your client about 
Medicare’s recovery claim process and 

explain that Medicare issues can take 
signifi cant time to resolve. 

 ●
THE OFFLINE PROCESS. For attorneys 
who would rather avoid the online 
portal, the standard offl  ine process is 
roughly as follows:
1. Contact CMS’s BCRC immediately, 

and provide an initial notifi cation 
to Medicare. CMS will require the 
benefi ciary’s Medicare ID number; 
the case information, including date 
of injury, description of injury, and 
type of claim; and the attorney’s 
information.7 Everything submit-
ted to CMS by mail or fax should 
contain the benefi ciary’s Medicare 
ID number to ensure it is placed in 
the correct fi le. 
TIP: Given the new reporting 
requirements, it is possible that 
a carrier already notifi ed CMS. If 
so, check that the date of injury is 
correct. If the dates are diff erent, 
address this issue as early in the 
process as possible.

2. Submit proof of representation 
when you contact CMS. This must 
contain your signature, the benefi -
ciary’s signature, and the benefi -
ciary’s Medicare ID number. CMS 
off ers a sample proof of representa-
tion document on its website.8

3. You will receive a Rights and 
Responsibilities letter from CMS 
within several weeks of your 
initial notifi cation. The letter will 
outline any requisite information 
and will include a cover page 
that you can use to submit future 
correspondence. 
TIP: It is not uncommon for 
paperwork to get lost within CMS, 
so call to ensure CMS has what it 
needs. Unfortunately, if the fi le is 
incomplete, no one will contact 
you or the benefi ciary. You also 
should fi nd out whether any other 

fi les have been opened regarding 
the benefi ciary for the claim at 
issue. CMS will sometimes open 
one fi le related to no-fault insur-
ance, and open a separate fi le 
related to liability insurance.

4. Within 65 days of receiving the 
Rights and Responsibilities letter, 
you should receive a conditional 
payment letter. If you believe the 
letter contains unrelated claims or 
inappropriate information, cross out 
those claims and return the letter to 
CMS with supporting documenta-
tion. CMS will notify you when it 
has fi nished its review.

5. Once a settlement, judgment, or 
award is fi nal, quickly send the 
settlement information to CMS, 
including the date of the settlement, 
a copy of a settlement statement 
indicating attorney fees and costs, 
the insurance carrier’s information, 
and a copy of the settlement agree-
ment. Be sure to hold at least the 
amount of the conditional payment 
letter in trust, although there have 
been rare cases where CMS has ulti-
mately demanded more than 
the conditional payment amount.

6. CMS will send a fi nal demand, 
which will include reductions for 
attorney fees and costs. You have 
60 days to either pay the amount 
or appeal the fi nal demand let-
ter before interest accrues. If you 
choose to appeal, forms for appeal 
are available on the CMS website. 
Appeals are rarely granted.

 ●
THE ONLINE PROCESS. CMS’s online 
portal allows attorneys to submit 
information electronically and gives 
a 185-day window from reporting the 
claim to receiving the fi nal conditional 
payment amount. Under the offl  ine 
process, it currently is not possible to 
get a fi nal conditional payment amount 
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before fi nalizing the settlement. 
Although the portal will not be fully 
functional until 2016, it is active, and 
the process for using it is spelled out 
in the Code of Federal Regulations.9
To use the online portal, you should 
take the following steps:
1. Register an account in the Web 

portal at https://www.cob.cms.hhs.
gov/MSPRP.  It should be a cor-
porate account if your fi rm has an 
Employer Identifi cation Number.

2. Once in the portal, you can report 
a claim and submit proof of repre-
sentation online. CMS will post 
conditional payment information 
to the portal within 65 days of 
receiving this notice.

3. Any time after the conditional 
payment information is posted, 
you can notify CMS that settle-
ment or award is expected to occur 
within 120 days and request fi nal 
conditional payment information. 
This should be processed relatively 
quickly compared to the traditional, 
offl  ine method. Per the SMART Act, 
unless your client received interim 
covered treatment or you dispute 
the claim, this should be the fi nal 
conditional payment amount.

4. CMS will post a fi nal conditional 
payment amount. If you dispute the 
proposed fi nal conditional payment 
amount, you can lodge it through 
the portal, and it will be resolved 
within 11 business days.

5. Within three days of the date of 
settlement or award, you may 
download a time-and-date stamped 
conditional payment summary 
form that formally “constitutes 
Medicare’s fi nal conditional pay-
ment amount.” This is perhaps 
the most signifi cant change in the 
Medicare reporting process—you 
should know how much Medicare 
is seeking before consummating 
settlement.

6. Within 30 days of the settlement or 
award, you can submit settlement 
documents, and CMS will apply the 
appropriate reductions and issue a 
fi nal demand.

If the new portal works as advertised, 
attorneys should find the process of 
interfacing with CMS more streamlined. 
The same may not be true for dealing 
with opposing parties and their carriers.

Medicare’s New and 
Not-So-New Requirements
Though Medicare rules may be in fl ux,10

for 25 years the MSP has provided a 
direct right of recovery and a subroga-
tion right that is superior to virtually 
any other claims, liens, or asserted rights 
regarding payments made for a Medicare 
benefi ciary’s care.11 However, recently 
insurance providers and other primary 
payers have been scrutinizing cases 

involving Medicare benefi ciaries. This is 
probably a result of legislative regulations 
that are just now coming into full eff ect, 
most notably Section 111 of the Medicare, 
Medicaid and SCHIP Extension Act of 
2007 (MMSEA)12 and the SMART Act.

Under current Medicare provisions, 
virtually all liability claims that include 
Medicare benefi ciaries must be reported 
to CMS.13 The SMART Act requires 
that an annual threshold amount be set 
to trigger reimbursement or reporting 
obligations. These threshold amounts 
are now $1,000 or less.14

While CMS has always maintained 
that Medicare beneficiaries or their 
attorneys must report liability claims, 
the MMSEA now requires “non-group 
health plans”—including liability and 
no-fault insurance carriers—to notify 
CMS of any potential Medicare claim.15

Although these carriers could face a 
$1,000 per day penalty for failure to 
notify CMS, CMS is still establishing 
when penalties would be appropriate 
and what constitutes noncompliance.16

With a specifi c duty to report in place, 
some insurers are focusing more on long-
standing Medicare regulations. For more 
than a decade, CMS has had a right to 
recover payments from any entity, includ-
ing a Medicare benefi ciary’s attorney, and 
any primary payer, including insurance 
carriers.17

These same regulations codify a long-
understood obligation: It is the respon-
sibility of the benefi ciary, including the 
attorney receiving payment, to reimburse 
Medicare after receiving funds from a 
primary payer.18 Attorneys should also 
evaluate their state’s ethical rules and 
advisory opinions—many states place 
additional duties on attorneys concern-
ing the handling of client funds and the 
reimbursement of government payers 
and other providers.

Although there have been few 
substantial changes in the Medicare 
framework for parties’ obligations or 

Insurance 
carriers have 
begun invoking 
many of Medicare’s 
long-standing 
regulations and 
newer repor ting 
requirements as a 
way to interject 
themselves 
into the resolution 
process.
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CMS’s power to recover payments, CMS’s 
close tracking of Medicare claims in lia-
bility cases causes some carriers to seek 
a more active role in paying Medicare, 
which in turn can create issues for ben-
efi ciaries’ attorneys.

Challenges a Benefi ciary’s 
Attorney Faces
In typical litigation involving Medicare 
benefi ciaries, carriers issue a settlement 
draft to the benefi ciary and attorney for 
the full settlement amount. Consistent 
with their duty to pay Medicare, attor-
neys then place a suffi  cient amount of 
the draft in their trust account to cover 
the conditional payment amount, and 
ultimately pay Medicare pursuant to the 
fi nal demand. However, with Medicare 
taking a more active role in monitoring 
Medicare claims, carriers seem preoc-
cupied with potential exposure from 
a Medicare recovery action, which is 
equally possible, if not more probable, 
against a benefi ciary’s attorney.19

In several instances, insurers have 
attempted to deviate from a standard 
practice that comports with both the 
attorney’s duties and Medicare’s rules 
and regulations. Some carriers ask for a 
copy of the conditional payment letter 
early in litigation under the pretense of 
wanting to ensure Medicare has been 
properly notifi ed. Carriers may also ask 
an attorney to have the benefi ciary sign a 
CMS Consent to Release form, entitling 
the carrier to any conditional payment 
information. To the extent the carrier 
needs to ensure notice, the SMART Act 
has made it easier. CMS requires only a 
Medicare benefi ciary’s fi rst initial, sur-
name, birthdate, gender, and last five 
digits of a Social Security number to 
report a claim.20

Recently, carriers have tried to assert 
that they must pay Medicare directly. 
There is simply no basis in the regula-
tions or law. And by allowing a carrier 
to pay Medicare directly, a benefi ciary’s 

attorney could be relinquishing a statu-
tory duty to pay Medicare and an ethical 
duty to protect the client’s interest by 
way of negotiating with Medicare. At 
least one federal court denied a motion 
to enforce a settlement agreement when 
the defendant’s carrier insisted it make a 
check payable directly to Medicare. The 
court rejected any notion that the MSP 
requires Medicare be named on a set-
tlement check.21 Direct payment could 
also raise prickly issues under various 
state ethics rules, because a check that 
never passes through a trust account or 
to a client might not be a recovery for 
contingent fee purposes. Carriers also 
have demanded that checks be made 
out to the benefi ciary and to Medicare. 
In addition to many of the problems 
already discussed, attorneys will find 
themselves in the untenable position 
of having to get Medicare—an entity 
that takes 65 days to write a letter—to 
endorse and return a check. 

Carriers have also proposed holding 
back the conditional payment amount 
and remitting those funds to the attor-
ney after receiving the final demand. 
This accomplishes nothing for the carrier 
other than retaining additional interest, 
which, when considering the time value 
of money over the span of hundreds or 
thousands of cases, could amount to mil-
lions of dollars for the carrier. The attor-
ney is still paying Medicare directly, so it 
off ers no more protection to the carrier. 
Additionally, through the new online por-
tal, the fi nal conditional payment amount 
would be available before settlement. But 
it does create a problem for attorneys. 
They must trust the check will arrive, 
clear, and get to CMS within the requi-
site 60 days after the fi nal demand letter. 

Finding a Way Forward
There is no doubt that as a result of Sec-
tion 111 of the MMSEA, CMS is taking 
a more active role in tracking Medicare 
claims, and that liability and no-fault 

insurance carriers are specifi cally held 
accountable for reporting potential 
Medicare claims. In light of this legisla-
tion, insurance carriers are taking steps 
to ensure that CMS is aware of potential 
claims involving Medicare benefi ciaries.

Carriers’ recent actions do more than 
provide notice—they allow carriers to 
exercise unprecedented and problem-
atic infl uence over an attorney’s negotia-
tion with Medicare. 

Given the ever increasing number of 
Americans who receive Medicare ben-
efi ts, consider establishing a fi rm-wide 
policy on how to deal with carriers who 
attempt to take an active role in satisfy-
ing Medicare’s recovery claim. If your 
next client is a Medicare beneficiary, 
and the opposing party’s carrier does 
not remit the entire settlement check, 
the best position might be to agree to 
hold the Medicare conditional pay-
ment amount in trust, have the benefi -
ciary sign a hold-harmless provision, and 
copy the carrier on the correspondence 
to Medicare enclosing fi nal payment. By 
understanding Medicare’s requirements 
and timelines, and anticipating potential 
hurdles, you’ll be able to resolve your cli-
ent’s case in the most streamlined way 
possible.  

John S. 
Simmons is 
the managing 
partner of 
Simmons Law 

Firm in Columbia, S.C. Derek A. 
Shoemake is an attorney at the fi rm. 
They can be reached at jsimmons@
simmonslawfi rm.com and dshoemake
@simmonslawfi rm.com.
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